Electronic Filing - Recived, Clerk's Office : 08/06/2013

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

PEOPLE OF THE STATE OF ILLINOIS, )
Complainant, ;

V. ; PCB No. 13-28

ATKINSON LANDFILL CO., ;
Respondents. )1

OBJECTIONS TO COMPLAINANT’'S MOTION FOR LEAVE TO FILE SURREPLY

TO RESPONDENT'S REPLY IN SUPPORT OF MOTION TO STRIKE AND DISMISS
FIRST AMENDED COMPLAINT

Respondent, ATKINSON LANDFILL CO. (*“ALC™), has moved the Pollution Control
Board (the “Board™), pursuant to § 2-015 of the Code of Civil Procedure, 735 [LCS 2-613(a),
§ 2-619({a} 9} of the Code of Civil Procedure, 735 ILCS 2-619({(a)(9), and §§ 101.100, 101.500
and 101.506 of the General Rules of the Pollution Contrel Board, 35 Ill. Adm. Code 101.100,
101.500 and 101.506, to strike and dismiss (the “Motion to Dismiss™) the First Amended
Complaint (thc “Complaint™) of complainant, PEOPLE OF THE STATE OF ILLINOIS (*the
STATE™). The STATE, in response, submitted Complainant’s Response to Respondent’s
Motion to Strike and Dismiss First Amended Complaint (“Complainant’s Response™).
Complainant’s Response 1s directed only to that portion of the Motion to Dismiss under § 2-613
of the Code of Civil Procedure, 735 ILCS 2-615(a). The STATE also purported to file a so-called
Motion to Strike Respondent’s Section 2-619(a)9) Motion to Dismiss and Affidavits of Gary
Hull and Erik Vardijan (“the STATE's Motion to Strike™).

On July 18, 2013 ALC submitted its Reply in Support of Motion to Strike and Dismiss
First Amended Complaint ("ALC’s Reply Memorandum”) and its Objections to Motion to Strike

Respondent’s Section 2-019(a)9) Motion to Dismiss and Allidavits of Gary Hull and Erik
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Vardijan ("ALCs Objections to the STATE s Motion to Strike™). On July 23, 2013 the STATE
submitted Complainant’s Motion for Leave to File Surreply to Respondent’s Reply in Support of
Motion to Strike and Dismiss First Amended Complaint (the “STATE s Motion for Leave to File
Surreply™). Pursuant to the within objections ("ALC s Objections to the STATE's Motion for
Leave to File Surrepiy™)., ALC requests that this Board deny the STATEs Motion for Leave to
File Surreply for the reasons sct (orth below. In the event the Board grants the STATE s Motion
for Leave to File Swreply. then ALC requests that leave be granted to ALC to file a surrebuttal,
I. NONE OF THE PURPORTLD REASONS SET FORTH IN THE STATE'S MOTION FOR

LEAVE TO FILE SURREPLY, PARAGRAPH 5 AT 2-3, JUSTIFY THE FILING OF A
SURREPLY.

A. The Arvument that ALC 1s Lawfully Operating its Landfill under Permit No. 2001-021-LFM
pursuant to 35 [, Adm. Code 209.204(a) 15 Made Originally in the Motion to Dismiss and
Properly Made Avain, in Accordance With Ill. Sup. Ct. Rule 341(j), in ALC s Reply
Menmorandum.

A host of purported reasons lor the STATEs seeking leave to file proposed
Complainant’s Surreply to Respendent’s Reply in Support of Motion to Strike and Dismiss First
Amended Complaint ("Proposed Surreply ™) are set forth in the STATE's Motion for Leave to
File Surreply. par. 3 at 2-3. The first such purponed reason is:

In the Objections.' Respondent {(a) argues for the first time that its
land 11l operation pursuant 1o Permit No, 2001-021-LFM satisfies
3510 Adm. Code 309.204(a).
First ol all, as set torth in ALC's Reply Memorandum, Part [{A} at 2, the argument to which this

purported reason refers 1s set forth in the Motion to Disnuss, Part I(b) at 5-6. There, the Motion

to Disimiss states, fnuier «fiv, us follows:

AL s confised by the reference here o “the Objections.” The STATE s Mouen for Leave 1o File Surteply says
that a1t s addressed at ALCTs Reply AMemorandum. Yet. here. its conunents appear to be addressed at ALC s
Ohjections to the STATE S Mooon o Strike. Tor purposes of the within ALC s Objections to the STATE s Motion
for Temve to File Surrephy . ATC wall assume that the reference to “the Objections™ is a serivener’s error.

b
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Paragraph 4 of Counts | and IT alleges that ALC is operating a
municipal sohd waste landfill under a permit issued by the Ilhinois
Environmental Protecuion Agency (“Ihnots EPA™). .. Thus,
puragraph 4 wlleges that ALC operates under authority of lllinois
EPA Permit No. 2001-021-LFM, Modification No. 5, Log No.
2010-068 ithe “Operating Permut™. While not set forth in the
Complaint. presumably the Operating Permit was 1ssued under
authority of 353 111 Adm. Code 309.204(4)... No allegation 1s made
that AT s eperating in violation of the Operating Permit.

Thus, the argument that appears in ALC’s Reply Memorandum was made initially in the Motion
to Dismiss, Therefore, the STATE s [irst purported reason for justifying the purported need to
[ile a the Proposcd Surreply 1s misplaced.

NMorcover, even urgneide 110 the argument in ALC’s Reply Memorandum was entirely
new. 1t would not necessurily be harred. The Board Rules are silent regarding any standard for
what may e set forth in the reply briet i support of a motion. Accordingly. pursuant to
S 101 100(b) of the Generad Rules of the Pollution Control Board, 35 111, Adm. Code 101.100(h),
“the Board may look o .. the Supreme Court Rules for guidance.” Spectlically, Iil. Sup. Ct.
Rule 341() discusses the standards for reply briefs on appeal. as {ollows:

Repdy Bricf. The reply briefl if any. shall be confimed strictly to

rephving (o arguments presented in the brief of the appellee and

need contain only Argument.
The meanmnyg of this standard was discussed in Peaple v. Whitfield, 228 111 2d 302, 513 (2007).
There the Court held that a party's imitral Larlure to ratse an argument on appeal does not
awtomaticaliy preclude its consideration. As the Court stated:

We tuke judicial nouce of the arguments raised in the parties’

respective briefs below, and acknowledge that defenduant did not

raixe a dowblc jeopardy claim in his opening bricf. However,

dofendant's rtial failure to raise this argument does not

cutomaticatly preclide s consideration. Supreme Court Rule

34107 permits appellais o reph to arguments presented in the

Prictof the appelfee. 210 110 2d R340 L review of the bricfy
tifcd holosw demonsirares that defendant’s dowble jeopardy

e
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argement wus preseated 0 reply to the State's assertion that

defendant would not be entitled to any credit for the time he spent

on probation towards his prison sentence under any circumstances.

even ifdefendant served his entive two-year probation sentence. /¢

would he wnfulr for ws to require an appellunt, when writing his or

hier apening brict, o anicipate every argument that may be raised

Py an appelfoe. (Emphasis added.)
Thus, UL Sup. Ct.RC341() permits appellants to reply to arguments presented in the brief of the
appellec. even if the reply argument is a new one. Under the parlance of the Board Rules, 1L
Sup. Ct. R340 pormits a respondent to reply to arguments presented in the response briefl of
the STATE, evenif the reply argument 1s @ new argument,

Here ALCTs Reply Memorandum, Part I(A) at 3 actually quoted the argument in

Complainant’s Response. Part [ at 90 reply to which the argument in ALC’s Reply
Memorandum that ALCs land il eperation pursuant to Permit No. 2001-021-LFM satisfies 33

M. Adm. Code 309 204(1) was made, as follows:

Complainant’s Response argues that ALC “was reguired to obtain
an operating permit pursuant to 35 1L Adm. Code 309.204¢2).”

Thus, not only was the argument i ALC™s Reply Memorandum that ALC's land{ill operation
pursuant to Permitt No. 2001-021-LFA satisfies 35 111 Adm. Code 309.204(a) originally sct forth
in the Moton o Dismiss. even iF argnendo 1t is a new argument, it 1s authorized under 111 Sup,
(e R34 T) as having been made in reply 10 an argument made i Complainant’s Response.
Accordingly. leave should not be granted to [tle a Proposed Surreply for the purported reason
that this argument was made “lor the first ume,”

B. The Argument that the STATE Farled to Set Forth the Statutory Basis for the [llinois EPA’s

Jssuance ot Permit No. 2008-F0-0331 15 not “Incorrect” and Fully Complics with 111, Sup. CL

R 341,

T'he second purported reason for secking leave to file ithe Proposed Surreply i, as

follaws:
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I the Ohjections, Respondent. . (b incorrect]y asserts that
Complanant did not respond to Respondent’s argument regarding
the statutory basis (or the fihinols Environmental Protection
Aveney's (Hlinois EPAY) issuance of certain pt:‘rmils:2

First of all. there was nothing “incorrect”™ ubout the argument, ALC's Reply Memorandum
pointed ot that no statwtory hasis for the issuance of Permit No. 2008-E0-0331 was sct forth in
the Complaint. The Proposed Surreply at 3 admits that no such statutery basis was sct forth.
stating, as [ollows:

o its Maotion to Strike and Dismiss First Amended

Complumt, . Responded Asserted that Complainant was required to

allege inits First Amended Complaint the statutory basis [or the

isstance of {Permut No, 2008-E0-0331], (Motion to Disimiss at p.

5-6.} Inits Reply, Respondent asserts that Complainant (ailed to

address this argument i [Complainant’s Response]. (Reply at pp.

3-5) Yet. Complainant addressed the argument in footnote 3 of

FComplamunt’s Response]. {Responsc to Motion to Dismiss at p.

LV 3y Spoecaticadh, Seceian 2tep 1) of the flitinois

Laverommenial Protection] Act does not state that the starutory

provision authorizing the issuanee of a pevmit niust he alleged in

the compluing. Complainant has satisfied the requirements of

Scction 3! of the e, {Emphasis added. )
In other words, not onlyv did the Complaint and Complaimant’s Response fail to set forth the
statutory basis for the 1ssuance of Permit No. 2008-EO0-033 1, but neither does the Proposed
Reply!

ALC s Rephy Memoranduwm. Part T1A) and (B) at 4 pointed out that the issuance of

Pormit No, 2008-120-033 1 was Usuperfluous.”” Since an administrative ageney is a creature of
statute, any power or authority claimaed by it must find 1ts source within the provisions of the
statute by which it is ereated. Grunte Ciy Division of National Steel Company v, Hlinois

Pollution Control Bowrd . 1331110 2d 149, 17101993). The STATE has now flubbed two

opportuntties to proside a statutory basis warranting 1ssuance of a totally stiperfluous pernut for

Slhe STAFE S Meton or Leave 1o Bile Sureply, paragraph § at 2.2,
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operation of the ALC fandfifl, Why would this Board deign to give it a third such opportunity by
allow iy the Ohng of the Proposed Surrepliy?

[t1s noted that the Proposed Surreply, Part T at 2 now, Tor the first timie, assents that
ALC s operatnyg permit. Penmit No. 2001-021-LFM, under whieh the STATE has admitted that
ALC s Tawtuliy opcr;uing.: wiis 1ssued under authonity ot § 21(d)) of the hinots Environmental
Protection Act 413 LS 3 2hidy, wiule Permit No. 2008-EO-0331 was issued under authority
ol § 39 of the Dhineas Environmental Protecuon Act, 415 ILCS 5739 and 35 111 Adm. Code
A9 204y No authority is ciied for these propositions, other than the judicial notice provision
of the Board Rules. § 101030 of the General Rules of the Pollution Control Board, 25 Tl Adin.
Code LUT.6300 In actuahity . $ 21 oi the Thinots Environmental Protection Act, 415 [LCS
5 21Hdh while probabiting the e ]onduct [of] any waste-storage, waste-treatment. or waste-
dispasal operation. . wathout a permut.” does not authorize the 1ssuance ol any such permit,
Morgover. 33 T Adm. Code 309204000 15 also merely prohibitory in nature and does not
spectiically authorize the issuance of any pernit. Further, 35 1L Adm. Code 309.204(2) 15 nol
tssued under authorite of cither 88 21 or 39 of the {lhinots Environmental Protection Act. 415
HLOS 3 21 or 3 39 and also . Finally. none ol the citations cited 1in the Proposed Surteply
expressiv authorize the issuance of multiple permits for the same landfll, as the Complaint
allees was done here”

Moreover., even iCurgiendo ALC s argument that the STATE had failed to allege a
statutory hasis for the issuanee of Permit No, 2008-EQ-0331 was somchow deemed “incorrect,”
how would muking an “incorrect” argument justify the filing of the Proposed Surreply? The

Proposed Surreply admits that the argument was first made by ALC in the Motion to Dismiss.

CCempaont, tount Lopar 4
“Complann Comnt L opars, 4-3

6
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addressed in Complainant’s Response, and repeated in ALC’s Reply Memorandum. Therefore,
the argument cannot have run afoul of Ill. Sup. Ct. Rule 341(j), the only applicable standard for
judging the contents of a reply briel. because the argument, even if purportedly incorrect,
responded to an argument set forth in Complainant’s Response. As set forth above, I11. Sup. Ct.
R. 341(j), as applied to the Board Rules, permits a respondent to reply to arguments presented in
the response brief of the STATE. The Proposed Surreply admits that ALC’s Reply
Memorandum did just that.

C. ALC Does not "“Misconstrue”™” Harris v. American General Finance Corp. ("Harris "), 54 11
App. 3d 835, 840 (3" Dist. 1977) and Fully Complies with I1.. Sup. Ct. R. 341(j).

The third purported reason for the STATE's seeking leave to file the Proposed Surreply is
that:
in the Objections, Respondent. . .(c) misconstrues the analysis of
fHarris v. American General Finance Corp., 54 111. App. 3d 835,
840 (3™ Dist. 1977) and mischaracterizes that reason that
Complainant attached Respondent’s Application for Permit or
Construction Approval WPC-PS-1 to its response;’
Of course, ALC did not “misconstrue the analysis of Harris v. American General Finance Corp.,
54 111, App. 3d 835, 840 (3™ Dist. 1977).” ALC’s Reply Memorandum, Part I(c) at 6 merely
poinis out that the assertion in Complainant’s Response at that “Harris v. American General
Finance Corp., 54 111. App. 3d 835 (3™ Dist. 1977) and Citizens Utilities on which Respondent
relies. require that discovery be condueted” is simply not so.
On the other hand, so what if arguendo ALC misconstrued Harris? Nothing in Il1. Sup.

Ct. Rule 341(j) prohibits ALC from purportedly misconstruing a case in a reply brief, so long as

that argument is made in response to an argument in the STATE’s response brief.

* The STATE's Motion for Leave to File Surreply at 5.
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Yet, the arguments pertaining to Harris set lorth in the Proposed Surreply at 2-3 are
simply a rehash of the arguments set forth in Complainant’s Response at 16-17. Is the STATE
really “materially prejudiced™ il it is not allowed to present these warmed over arguments in a
surreply?

Similarly. while ALC’s Reply Memorandum did not “mischaracterize that reason that
Complainant attached Respondent’s Application [or Permit or Construction Approval WPC-PS-1
to its response,” so what il arguendo 11 did? Nothing in [llinois S. Ct. Rule 341(j) prohibits ALC
from purportedly mischaracterizing the STATE's purported reason for attaching the Application
for Permit or Construction Approval WPC-PS-1 (the “Permit Application™) to Complainant’s
Response.

D. ALC Did not “Impermissibly Argue™ that its Motion to Dismiss under § 2-619((a)}(9) of the

Code of Civil Procedure, 735 ILCS 2-619((a)(9) is not Dependent upon the Affidavits of Gary
Hull and Ernk Vardiyjan and Such Argument Fully Complies with [11. Sup. Ct. R. 341(3).

The fourth purported rcason for the STATE’s seeking leave to file the Proposed Surreply
is that:

In the Objections, Respondent...(d) impermissibly argues for the
first time that it need not rely on the affidavits of Gary Hull and
Erik Vardijan to support its Section 2-619(a)(9) motion to dismiss,
and that the Village of Atkinson sewage treatment plant and the
City of Galva wastewater treatment facility have been delegated
the authority to regulate discharges of landfill leachate into their
systems. "

Thus, the STATE herein contends that ALC made “impermissible™ arguments apparently
because they were purportedly made “made for the first time.” These arguments concerned the
viability ol the affidavits of Gary Hull and Enk Vardijan and the lack of authority of the STATE
over the Village of Atkinson sewage treatment plant (“Village STP”) and the City of Galva

wastewater treatment facility (“Galva WWTF™). As set forth above, the standard under which

® The STATE s Motion for Leave to File Surreply at 5-6.
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any arguntent i areply brictwould be deemed permissible or not 1s 1L Sup. CL R.341(), as
applivd to the Board Rutes. That rule permits a respoadent (o reply to arguments presented i the
Complamant’ s Response. So the mssue is not whether the argument was “madv Yor the {irst
tme” bue whethier the arcuaments responded to arguments made 10 the Complainant’s Response.
In that regard. the argument in ALC™s Reply Memorandum at 17 that ALC's motion under § 2-
alOrGoeth of the Code of Civil Procedure, 735 TLCS 2-619((a)}9) ("2-6197). is not dependent
upan the viabiliny o the Gary Hall and Lok Yardijan aflidavits was made directly in response to
argumems sct forth in the STATE s Motion to Strike at 2-4, incorporated by relcrence into
Complumant’s Response at 4,10 1 that those alfidavits contained “inadmisstble hearsay
statenents.”

Further, the STATE s Moton for Leave o File Swreply argues that another reason that
the Board should allow leas ¢ to file the Proposed Surreply is to respond to an argument
pirported]y raised for the frst tme m ALC™s Reply Memorandum “that the Vitlage of Atkinson
sewape treatment plant and the City of Galva wastew ater treatment facility have been delegated
the authority i revulate discharges of Tandfill leachate into their systems.” This argumient, made
in ALCTs Reply Memorandum, Purt [TE Ay at 14-18. was, as set forth in ALC™s Reply
Memorandum at T4, st mude in the Motion to Dismiss, Part II(A ) at 18-21 and Part [V(A) at
2327 Further. it was made again and expanded upon in ALC's Reply Memorandum in
response o the arzunieni set forth i the STATEs Motion to Strike at 2-4, incomporated by
reference mto Complamant’s Response at 4,0 1 that:

S Respondent's Section 2-619%a)(9) argument within its Motion to
Dismiss 1s bused salely om the Hull Attidavit and the Vardijan

Athdavit and the inadnussible hearsay statements contained
therein. -

ln e S AT S Moson woostoke a4 the STATE acknow fedeed that this argement was made by moving w strike
Respandent™s Sceeton 2-08am O argvasent soathin ws Motan to Disnuss at pages 18-21 and 25-27

v
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In point of fact, ALC’s Reply Memorandum, Part II(A) at 17 states:

Yet, ALC's motion under § 2-619((a}(9) of the Code of Civil
Procedure, 735 ILCS 2-019((a)(9), is not dependent upon the
viability of these affidavits. This Board has ample basis to
dismiss the Complaint under § 2-619((a)(9) of the Code of Civil
Procedure, 735 ILCS 2-619{(a){(9) based upon the “‘other
affirmative matter” of the above cited provisions of the
pretreatment program, 35 I1l. Adm. Code 307.1101 and 40 CFR
403.5(8). as well as Special Conditions 2 and 3 of Permit No.
2008-E0-0331. Note that this affirmative matter is exclusive of
any consideration of the Affidavits of Gary Hull and Erik Vardijan.

It is the provisions of 35 I1l. Adm. Code 307.1101 and 40 CFR 403.5(8), as well as Special
Conditions 2 and 3 of Permit No. 2008-E0-0331 under which this delegation occurred.
Accordingly, under the standard set forth in Ill. Sup. Ct. R. 341(j), as applied to the Board Rules,
ALC may reply to arguments presented in the Complainant’s Response. Therefore, contrary to
the representations made to this Board in the STATE’s Motion for Leave to File Surreply, no
grounds exist for the STATE to foist its Proposed Surreply upon the Board.

[I. THE STATE'S MOTION FOR LEAVE TO FILE SURREPLY FAILS TO DISCLOSE
THAT ATTACHED TO THE PROPOSED SURREPLY IS THE AFFIDAVIT OF DARIN

LECRONE. TO WHICH 1S ATTACHED THE PERMIT APPLICATION, BOTH OF WHICH
ARE BARRED.

A. The LeCrone Affidavil and Permit Application May Not be Considered in Connection with a
Motion to Dismiss Under 2-615.

Attached to the Proposed Surreply is the Affidavit of Darin LeCrone (the “LeCrone
Affidavit™). That the LeCrone Affidavit is attached to the Proposed Surreply and the purpose of
attaching the LeCrone Affidavil are nowhere disclosed in the body of the STATE’s Motion [or
Leave to File Surreply. itself. Nowhere does the STATE even seek leave of this Board to file the

LeCrone Affidavit. Moreover, even if leave were to be sought, it should not be granted.
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Attached to the LeCrone Affidavit is a purported copy of the Permit Application. This
same Permil Application was attached to Complainant’s Response. Nowhere does the STATE
even seek leave of this Board 10 file the Permit Application. Moreover, even if leave were 1o he
sought, it should not be granted.

ALC pointed out in ALC’s Reply at 6-7 that [i]t is axiomatic that, in ruling on a 2-615
motion, the trial court may consider only the allegations of the pleading that is the subject of the
motion and may not consider other supporting material.” Becker v. Zellner, 292 111. App. 3d 116,
124 (2™ Dist 1997). Accordingly. the Board could not consider the purported Permit
Application on a motion under a § 2-615 of the Code of Civil Procedure, 735 ILCS 2-615(a) (“2-
615 motion™). Apparently, the STATE thought it could cure the problem of attempting to have
this Board to consider the purported Permit Application by attempting to have this Board
consider even more material outside of the pleadings, i.e., the LeCrone Affidavit. This attempt
cannot be sanctioned. As the court stated in Elson v. State Farm Fire & Casualty Company
(“Elson"), 295 I, App. 3d 1, 6 (1™ Dist. 1998),

A § 5/2-615 motion attacks only deflects apparent on the face of the
complaint and 1s based on the pleadings rather than the underlying
facts. *** The court, in ruling on a § 5/2-6135 motion, may not
consider affidavits, the products of discovery, documentary
evidence not incorporated into the pleadings as exhibits,
testimonial evidence or other evidentiary materials. *** (Citations
omitted; emphasis added.)
Thus. the STATE's Motion for Leave to File Surreply must be denied because it attempts to have

this Board consider both affidavits and documentary evidence when ruling on a 2-615 motion.

B. The STATE Waived the Opportunity to File the LeCrone Affidavit Under § 101.500(d) of the
General Rules of the Pollution Control Board, 35 I1l. Adm. Code 101.500(d).

ALC notes that the Proposed Surreply at 6 appears to assert that the LeCrone Affidavit is

heing attempted to be submitted in response to the Motion to Dismiss under 2-619. Yet, that

11
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assertion is suspect given that the Permit Application which the LeCrone Affidavit purports to
authenticate was cxpressly submitted in opposition to the Motion to Dismiss under 2-615.

If, assuming arguendo, the LeCrone Affidavit and attached Permit Application are now
being attempted to be submitted in response to the Motion to Dismiss under 2-619, that is
problematic, as well. Pursuant to § 101,500(d) of the General Rules ol the Pollution Control
Board. 35 1ll. Adm. Code 101.500(d). the LeCrone Affidavit should have been submitted in
response to the Motion to Dismiss under 2-619. That affidavits must either be submitted in
support of the initial motion or the response thereto is further set forth in § 101.504 of the
General Rules of the Pollution Control Board, 35 I1l. Adm. Code 101.504. However, the STATE
passed on the opportunity to submit the LeCrone Affidavit in response to the Motion to Dismiss
under 2-619. Accordingly, pursuant to § 101.500(d) of the General Rules of the Pollution
Control Board, 35 I1l. Adm. Code 101.500(d), that opportunity was “waived.” The STATE is
now attempting to sandbag ALC with this late filing. It would materially prejudice ALC for this
Board to allow the STATE to forego the requirements of §§ 101.500(d) and 101.504 of the
General Rules of the Pollution Control Board, 35 111, Adm. Code 101.500(d) and 101.504, and
allow the filing of the LeCrone Aftidavit at this late stage of the motion cycle.

C. The LeCrone Affidavit Must be Disallowed as Containing Conclusions of Law Both
Violative of [lIl. Sup. Ct. Rule 191(a) and which Misstate the Applicable Law.

That the LeCrone Affidavit may not be considered on a 2-615 motion and because the
STATE previously waived the opportunity to submit it is bad enough. Yet, the STATE
compounds this problem by including in the Affidavit at paragraph 5 the lollowing statement:

The Village of Atkinson sewage treatment plant and the City of
Galva wastewater treatment facility were authorized to impose

only more stringent conditions on Atkinson Landfill Co. regarding
its discharge ol landfill leachate into their systems.

12
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This is not a statement of fact, but, rather, a conclusion of law. Ill. Sup. Ct. Rule 191(a) states, in
pertinent part. that affidavits “shall not consist of conclusions but of facts admissible in
evidence.”

Not only is this statement in the LeCrone Affidavit a conclusion of law, but it is
inaccurate and misleading. A correct statement of the applicable law in relation to local
standards under the Clean Water Act (“"CWA™) pretreatment program, 33 U.S.C. § 1317(b), is set
forth at 40 C.F.R. § 403.4, State or local law,” which states:

Nothing in this regulation is intended to affect any Pretreatment
Reguirements. including any standards or prohibitions, established
by State or local law as long as the State or local requirements are
not less stringent than any set forth in National Pretreatment
Standards. or any other requirements or prohibitions established
under the Act or this regulation. States with an NPDES permit
program approved in accordance with section 402 (b) and (¢) of
the Act, or States requesting NPDES programs, are responsible for
devcloping a State pretreaiment program in accordance with §
403.10 of this regulation.
Thus, states and municipalities may establish standards and prohibitions “not less stringent than
any set forth in National Pretreatment Standards.”™ Being “not less stringent than™ is distinct

L

from being “more stringent than,” because it allows for the enforcement of both any standard
which may have been promulgated by the federal government, or no standard, in the absence of
any applicable standard. In point of fact, as ALC pointed out in ALC’s Reply Memorandum,
Part (D) at 9-10, with respeet to landfills, the U.S. Environmental Protection Agency
specifically declined to “establish [national categorical] pretreatment standards for the
introduction of pellutants into Publicly Owned Treatment Works (POTW) from the operation of

new and existing landfills...”™  Accordingly, only the national general and specific discharge

prohibitions or local requirements developed by POTWs exist. However, nowhere in the entirety

5 EpA Effluent Limitations Guidelines, Pretreatment Standards, and New Source Performance Standards for the
Landfills Point Source Category. 65 Fed. Reg. 3008 (2000) (to be codified at 40 CFR Parts 136 and 445).

13
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ol the Complaint are actual vielations of the above-cited federal and state regulations
constituting the general and specific discharge prohibitions of the pretreatment program actually
alleged. Nol only are there no such alleged violations, but, as set forth in the Motion to Dismiss,
Part [}{A) at 18-21 and Part IV(A} at 25-27 and in ALC’’s Reply Memorandum, Part II(A) at 14-
15, the Atkinson STP and Galva WWTF, are authorized under both 35 Ill. Adm. Code 307.1101
and 40 C.F.R. § 403.5 10 accept and administer to the discharge of “[a]ny trucked or hauled
pollutants™ (rom landfills such as ALC. Therefore, the LeCrone Affidavit must also be barred as
containing a legal conclusion violative of Ill. Sup. Ct. R. 191(a), and is an incorrect statement of
law, at that.

11I. THE STATE IS ENGAGING IN A NEEDLESS MULTIPLICATION OF THESE
PROCEEDINGS. MUCH TO THE DETRIMENT OF ALC.

The STATE's Motion for Leave to File Surreply is the latest round in a seeming never-
ending battle te determine the sufficiency and lawfulness of the STATE's First Amended
Complaint (the “Complaint™), which began with ALC filing its Motion to Dismiss pursuant to,
inter alia, § 101.100 of the General Rules ol the Pollution Control Board, 35 1ll. Adm. Code
101.100. The general rule is that during the progress of an action, the movant bears the burden
of sustaining the grounds of his motion. Bright v. Dicke, 166 Ill. 2d 204, 210 (1995). In
accordance with that general rule, § 101.100(a) of the General Rules of the Pollution Control
Board. 35 Tll. Adm. Code 101.100(a), allows the [iling of motions before the Pollution Control
Board, § 101.100(d) of the General Rules of the Pollution Control Board, 35 Ill. Adm. Code
101.100(d), allows [or the filing of a response, and § 101.100(¢e) of the General Rules of the

Pollution Control Board, 35 Iil. Adm. Code 101.100(e), allows for the filing of a reply, but only

“to prevent material prejudice.” Under that procedural framework, the movant, if allowed the
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opportunity to reply. would have the last word in the motions process, in order to afford him the
opportunity to meet his burden.

The STATE s Motion for Leave to File Surreply cites as the sole authority for allowing
the filing ol the Proposed Surreply as § 101.100(e) of the General Rules of the Pollution Control
Board, 35 1li. Adm. Code 101.100(e). Yet. § 101.100(e) of the General Rules of the Pollution
Control Board, 33 11l. Adm. Code 101.100(e), makes no provision for the filing of a surreply.
The word surreply does not even appear there.

The lack of authority to file a swmreply is consistent with the procedural framework set
forth in the design af § 101.100 of the General Rules of the Pollution Control Board, 35 11l. Adm.
Code 101.100 of affording the movant the final say in meeting his burden under his motion. If
the STATE doesn’t like the rules as written, it certainly has the option of petitioning this Board
for a change thereto. However, unless and until such a change is made, we all, including the
STATE and its legal representative, the Attorney General, have to live within them as actually
written, not as imagined.

Ihe STATE's Motion for Leave to File Surreply, if granted, would have a severely
prejudicial impact upon ALC. The Complaint avers that the STATE has a right to collect its
attommey's fees and expenses in this proceeding from ALC pursuant to § 42(h) of the Illinois
Environmental Protection Act, 415 ILCS 5/42(f).” ALC disputes the legality of such a purported
right. However, even the possibility that such an attorney’s fees award may be entered against
ALC emboldens the STATE to multiply these proceedings ad infinitum, at seemingly no cost to
itself. A primary example of this needless and unlaw [ul multiplication of proceedings is the

STATE s Motion [or Leave to File Surreply. Another is the STATE’s Motion to Strike, for

"No reciprocal right exists under § 42(h) of the lllinois Envireonmental Protection Act, 415 [LCS 5/42(D, for ALC to
collect attorney’s fees from the STATE.
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which there is no authority under the Board Rules. (See ALC’s Objections to the STATE’s
Motion to Strike.) Not only do the STATE' s actions in this regard burden a small business like
ALC with excessive attorney’s fees and expenses in an effort to lawfully defend itself, but the
threat of having to pay the STATE’s fees and expenses, as well, operates to bludgeon small
businesses like ALC into subnussion, regardless of the legal validity of the charges against it and
of STATE’s motion du jour. No doubt, operating with the same impunity, the STATE will
move to strike the within ALC’s Objections to the STATE's Motion for Leave to File Surreply,
as well.

ALC would simply ask this Board to require the STATE to operate within the Board
Rules and to deny the STATE’s Motion for Leave to File Surreply, accordingly. If that means
that the STATE is denied the opportunity to fulfill a seemingly overarching need to always have
the final say. so be it. All good things, even the Hundred Years” War, must end. In the event the
Board grants the STATE s Motion for Leave to File Surreply, then ALC requests that leave be
granted 1o ALC to [ilc a surrebuttal.

WHEREFORE, ALC requests that this Board deny the STATEs Motion for Leave to
File Surreply.

Respondent, ATKINSON LANDFILL CO.,

o
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By:

Its attomey\[

KENNETH ANSPACH, ESQ
ANsPACH LAw OFFICE
111 West Washington Street
Suite 1625
Chicago. Illinois 60602
(312)407-7888
THIS FILING IS SUBMITTED ON RECYCLED PAPER.

16



Electronic Filing - Recived, Clerk's Office : 08/06/2013

CERTIFICATE OF SERVICE

The undersigned hercby certifies under penalties of perjury as provided by law pursuant to 735
ILCS 5/1-109, that the attached Objections to Complainant’s Motion for Leave to File Surreply
to Respondent’s Reply in Suppert of Motion to Strike and Dismiss First Amended Complaint
was __ personally delivered, X placed in the U. S. Mail, witb first class postage prepaid,
sent via facsimile and directed to all parties of record at the address(es) set forth below on or
before 5:00 p.m. on the 6" day of August, 2013.

Katbryn A. Pamenter Bradley P. Halloran

Assistant Attorney General Hearing Officer

Environmental Bureau lllinois Pollution Control Board
69 West Washington Strect 100 West Randolpb Street

18" Floor Suite 11-500

Chicago. IL 60602

KENNETH ANSPACH, ESQ.
ANSPACH LAW OFFICE
111 West Washingion Avenue
Suite 1625
Chicago, Mllinois 60602
(312)407-7888

Chicago, IL 60601






